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10 The constitutional order
of the Russian Federation
and its adaptability to
European and Eurasian
integration projects

Paul Kalinichenko'

Introduction

Immediately after the collapse of the Soviet Union in 1?91, the .Russian Fed-
eration (Russia) showed an interest in European integration. Ru§51a was one of
the first post-Soviet countries to sign a Partnership and Cooperatlofn Agrcen}ent
(PCA)! with the EU and to join the Council of Europe.? Ir} the beginning of the
21st century, the Russian political establishment was captivated by the concept
of the Four Common Spaces that provided a new agenda for legal approxima-
tion and economic convergence between the EU and Russia.? Russia was seri-
ously committed to getting involved in the European intcgratim? process as an
equal and reliable strategic partner.* However, following tl_lc Ukrainian crisis, the
evolution of close EU-Russia relations has come to a halt.’ In the meantime, the
EU-Russia bilateral relations have been effectively frozen. As a result of the EU’s
restrictive measures (sanctions),® the negotiations on a new bilateral fr?mewor‘k
agreement replacing the PCA have been stopped. Moreover, the effcc:,uve appli-
cation of the PCA has been significantly limited due to public security reasons
(application of diplomatic, political and economic restrictive measures against
Russian companies and nationals).” . .
Despite seeking closer rapprochement with the EU, Russia never dro'pged its
ambitions as a spearhead of political, economic and legal integration within ic
post-Soviet area. Since the fall of the Soviet Union, Russia led the evolutl.on
of regional integration within the post-Soviet area: from the CIS, the Eura51an
Economic Community, the Single Economic Area and the Custom Union, ic
Russia-Belarus Union State to the contemporary Eurasian Economic Union
(EAEU).8 o '
Against this backdrop, this chapter aims to study the consntu'qonal d}rncn—
sion of Russia’s participation in various regional integration projects. 'Flrst, a
short description of the constitutional foundations of the Russian pohtlca‘l sys-
tem and concepts of sovereignty in the Russian Constitutior{ .of 199? will be
discussed. Special emphasis will be placed on the application of mte.rnauona{ law
in the Russian legal order. Second, this chapter will focus on the impact of the
EAEU acquis on the constitutional system of Russia. It will be argued that the
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EAEU project is more likely to become a political imitation of integration than an
attempt to establish a genuine supranational economic union within the territory
of the former Soviet Union. Finally, this chapter addresses the issue of Russia’s
participation in the European Convention on Human Rights (ECHR) and its
new approaches to implementation of the European Court of Human Rights
(ECtHR) judgments in the Russian legal order on the ground of the latest deci-
sions of the Constitutional Court of the Russian Federation.

The constitutional system and the concept
of sovereignty in Russia

The Russian Constitution was adopted by a nationwide referendum on 12
December 1993 as the basic law of Russia. It was inspired by Western consti-
tutional traditions and internationally recognised democratic and human rights
values.” Undoubtedly, this document laid down a firm foundation stone for the
Europeanization of contemporary Russian law.!?

The constitutional order of Russia is characterised by three features. First of all,
some provisions of the Russian Constitution are immune from further amend-
ments. It concerns the provisions on fundamentals of the constitutional sys-
tem, on human rights and on constitutional review. If these provisions are to be
amended, the Constitution requires the summoning of a Constitutional Assem-
bly or a referendum.!! Secondly, the Constitution of Russia integrates interna-
tional law acts into its national legal order and recognises the priority of duly
ratified international agreements above conflicting domestic laws. 2 Thirdly, the
Constitutional Court possesses the exclusive competence to interpret the Consti-
tution. Its legal positions are binding'® and are considered as judicial precedents
within the Russian legal system.!¢

Notwithstanding the ongoing academic debate on the Russian approach of
sharing European common values,'s it must be acknowledged that the Russian
Constitution laid down the basis for a principally new Western-style legal system
in post-Soviet Russia. The major breakthrough of the Constitution of 1993 is
the decisive departure from the Soviet legal heritage, in particular, with regard to
the implementation and application of international law within the national legal
order.*® It is noteworthy that, at the time of its adoption, the Russian Constitu-
tion had the most liberal provision regarding the application of international law
within a national legal system among all former Soviet countries. Consequently,
the provisions of the Russian Constitution on application of international law
gave greater opportunities for Russian judges to apply and interpret international
law in accordance with their constitutional acts than any other judges from the
former USSR.Y7

Moreover, the Russian Constitution is the only in the post-Soviet area which
contains a so-called ‘integration clause’, authorising the transfer of sovereign
powers in order to participate in the functioning of international organisations.!8
According to the Federal Law ‘On International Treaties of Russian Federation’
of 15 July 1995, Russia can join any international organisation on the ground
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constitutional provisions.! Nevertheless, the Constitutional Court. proposed a
quite original way of enforcing the Yukos judgment. In particular, it suggcs,te.d
the selling of ‘identified property of the Yukos company and its management’ in

H 62
order ensure the payment of the compensation and legal costs. -
Hence, the recent case law of the Constitutional Court reveals how it is
b

gradually turning the international-friendly provisions of the Cc.Jnstlltut'lon to a
defensive shield against supranational decisions of international institutions and
organisations and judgments of international courts.

Concluding remarks

Our study indicates that, arguably, the Russian Constitutio.n of 1993 is the m(?st
international law—friendly constitution among the countries of the pos.tASowct
area. It is the only Constitution with an explicit ‘integration clause’ (Article 79).
Nevertheless, despite the initial openness to international law and a favourabl'c
attitude towards the Europeanisation of the Russian legal ord.cr, recent consti-
tutional developments in Russia shifted towards a 'COII'lplctCly different dnfcctlon.
In particular, the case law of the Russian Constltun‘onal C'ourt rcgar@ng the
enforcement of decisions of the ECtHR reveals an 1ncreasmgly dcfcnswc. and
isolationist position justified by the objective of gl}arfiing the -natlonal .soverelgnw
and protection of the domestic constitutional prmupl;s against the .mﬂucnulc: of
international law. Obviously, this trend creates increasing and worrying tensions
with regard to Russia’s participation in the Council of Europe and the ECHR
and its commitment to common European values. In this respect, the recommen-
dations of the Venice Commission are of crucial importance to restore the fragile
balance between the ECHR and the Russian constitutional order and to ensure
the effective protection of fundamental rights in Russia.

Simultaneously, the process of the Eurasian integration creates new challenges
for the Russian constitutional order. In particular, the recent case .law of the
EAEU Court introducing the direct effect of the Astana Treaty within the lcfgal
orders of the EAEU Member States may potentially conflict with the Constitu-
tional Court’s attempts to restore the full and unquestionable supremacy of the
Constitution over decisions of international institutions and organisations and
judgments of international courts, In the end, th.is strategy may er?danger the
effectiveness of the Eurasian integration project within the post-Soviet area and

beyond.

Notes

* This contribution is based on results obtained 'within the fr'amcwork of the st;t;
assignment of the Ministry of Education and Science of Russia 29.6607.2017 /8.
(‘Science of the Future’, Kutafin Moscow State Law Umvers1‘ty) on tﬂie Etoplf
‘Legal Aspects of Development of the Rclatl‘on's‘bctwcen Rl:ISlSla gnd : CGluL(; 1
pean Union in the Context of Russia’s Priorities for Participation in Glo 2
and Regional Integradon Taking into Account the Current Internation
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